=

| FILED
CIURT OF APPEALS

MAY 12 2028

o "IN THE COURT OF APPEALS
GERALD . FUERST EIGHTH APPELLATE DISTRICT
{ W%Ez;y? :agﬁ(ﬁ&\?ré@ CUYAHOGA COUNTY, OHIO
Thomas Siller,
Appellant, Case No. 08-90865
_ V. Appeal from Case No. CR 391411(A)
State of Ohio,

Appellee:

. BRIEF OF AMICUS CURIAE THE INNOCENCE NETWORK
. IN SUPPORT OF APPELLANT THOMAS SILLER

David E. Koropp (II.ARDC No.06201442)*
Jesse J. Contreras (Cal. SBN 190538)*
Krista M. Enns (Cal. SBN 206430)*
Winston & Strawn LLP
35 W. Wacker Drive

. Chicago, IL. 60601-9703
Telephone: (312) 558-5600
Facsimile: (312) 558-5700

*Motion to be admitted Pro Hac Vice pending

Timothy M. Casey (0077545)
Milton A. Kramer Law Clinic Center
11075 East Blvd. '
Cleveland, OH 44106

Telephone: (216) 368-2766
Facsimile: (216) 368-5137

Attorneys for Amicus Curiae
"~ The Innocence Network




Table of Contents

Page
INTERESTS OF AMICUS CURIAE' .............................................................................. S 1
SUMMARY OF ARGUMENT ......ooriiitiiiei ettt s e et s e srese e s snsensssnnsssvons 2
STATEMENT OF FACTS ..coriueueieeemeestesseisssessssss s sesssssssssssssssssssssssssssssssessissassasss cesnrsssssnsensseses 4
LAW AND ARGUMENT ....oooovcummummmmmmmmmmmimmisessesssesssmsanssessessssesessssssssssssssssecsessisssssesssssnssssosessons 8
' I.. - Misleading and false evidence on behalf of the stéte causes great prejudice tb the
accused and corrupts the truth seeking function of the trial process .......ccccceeenenne. 8
II. False forensic testimony materially ir_npéirs a defendant’s ﬁght to a fair trial ......11
ML . The unreliability of accomplice witness testimony is exacerbated by forensic
- evidence that falsely corroborates otherwise unsupportable testimony................. 16
CONCLUSIQN — | '




TABLE OF AUTHORITIES

Page(s)
CASES
Charles v. City of Boston, ‘
365 F. Supp. 2d 82 (D. Mass. 2005) .....cccceiiiiniiiiiiit s 9,10
Giglio v. United States,
B05 TU.S. 150 (1972) iueeeireieienteiee sttt st e r e s st aresas s e eas bbb s 9
 Kyles v.- Whitley; _
514 U S. 419 (1995) ittt s 9
Mooney v. .Holohan,
1294 TS, 103 (1935 ittt ettt ettt e s e sa e s 8
Napue V. Iilinois,
360 TU.S. 264 (1959) .. uiiieiiiecriereeeeeste st et sre et sre s st s bbb s eaesaere s s b e saeeresneneeressee s 9
Newsome v. McCabe, ,
256 F.3d 747 (Tth Cir. 2001) cooociummericiiices i 9
Pierce v. Gilchrist,”
359 F.3d 1279 (10th Cir. 2004) .o 10
Roberts v. United States,
445 U.S. 552 (1980).euiiiiiiiciee e 15,16
|| State v. Bell, |
647 N.E. 2d 193 (Oh10 Ct. App L1994) ..ottt 11
Sz‘ate v. DeFronzo,
59 Ohio MISC 113 (1978) .................................................................................................. 10, 11
State v. Tomblin, »
443 N.E. 2d 529 (Oh1o Ct. App 1981) ..................................................................................... 11
US. v. Lee, - .
359 F.3d 412 (6" Cil. 2004) ..ocoovvrveemvvemmmmssassssssssiossssssssssseressssssssssssssssssssssssssssserssssssssss s 11
United States v. Addison,
498 F.2d 741 (D.C. Cir. 1974) ...ttt st se e s e be et 12
United States v Agurs,
A27 ULS. 9T (1976) .ueereeeeetieteie et stee et s et sttt e sttt e s e et sa st s bt e s be st ebensnssnnes 8, 11
United States v.. Baller,
519 F.2d 463 (4th Cir. 1975) ittt ettt s e e nesaeenes 12




United States v. Frazier,

387 F.3d 1244 (11th Cir. 2004) .oeeeeeeieeeccericie ettt s b en s 12
STATUTES AND CONSTITUTIONAL PROVISIONS
28 U.S.C. SECHON 1983 euurrveevesssnereeseessaseenssserers e ssssssssssssssss s ssssssss s ssss s s 10
Ohio Rev. Code AN, § 2921.11 (2008) c..civervrcerereeireiieiessssesiasess s s 11
11 U.S. COnSt, BMENA XTIV ...ttt 11
‘OTH‘ER AUTHORITIES
Alexandra Natapoff, Comment Beyond Unreliable: How Snztches Contribute to
: Wrongful Convzctzons 37 Golden Gate U. L. Rev. 107, 107 08 (2006) ........................... 18, 19
Brandon Garrett Ju’dgzng Innocence, 108 Colum L. Rev. 55 87 & n.121 (2007).cmieiciirns 14
| Daniel B. Yaeger A Radical Community of Aid: A Rejoznder fo Opponents of Affi rmatzve
Duties to Help Strangers, 71 Wash. U L.Q.1(1993).ccniinnne. e et .15
Damel C. Rlohman Cooperatmg Clzents S —— R N ..... asersrersaesssasees 15
FSA REPOT 3334 .o oot i T 19
George C Harris, Testimony for Sale: The Law and Ethzcs of Snztches and Experts 28 .. 15
| Gross et al., 95 1. Cr1m L.& Crlmmology............................7....' ....................................... 3,4,7,11
Hugo Adam Bedau & Michael L. Radelet, Mzscarrzages of Justice in Potentzally Capital
‘Cases, 40......couue.e. e — 3
Joseph L. Peterson et al., T he Uses and Eﬁ%cts of Forensic Sczence in the Ad]udzcatzon of
Felony Cases, 32......;; .............................................................................................................. 13
Michael Mann, The CSI Eﬁ‘eot Bétter’ Jurors Through Television and Sciencé? 24 Buff.
Pub. Int. L. J. 211 (2000) ..ieevereereeereieeeeeiicreieee et ssesse e srnsssassssssneesssnsssassssne srans 12
Paul C. _Gianneﬂ_i & Kevin C. McMunigal, Prosecutors, Ethics, and Expert Witnesses............... 10
Paul C_. Giannelli, The Innocent Man, 22-WTR ...t s 17
Post CONVICtion DNA TESHINE REPOTE L «...vvvereereeeeveeeseerseseeeeesssesessenoseesiosseseseeessessssseesseesesesseeseene 7

it




R. Michael Cassidy, “Soft Words of Hope:” Giglio, Accompltce Witnesses, and the
Problem of Implied Inducements

Rob Warden, Illinois Death Penalty Reform: How it Happened What it Promises, 95 J.

Crim. L. & Criminology 381 (2005)

Samuel R. Gross et al., Exonerations in the United States: 1989 Through 2003, 95 J.
Crim. L. & Criminology 523 (2005)

Scott Bales, Turning the Microscope Back on Forensic Scientists, 26

Tara Marie La Morte Sleeping Gatekeepers: United States v. Llera Plaza and the
Unreliability of Forensic Fingerprinting Evidence Under Daubert 14 Alb. L.J. Sci.

& Tech. 171, 208-09 (2003) vttt

The Ej]’ects of Clzmcal and Sczentzf ¢ Expert Testimony on Juror Decision Makzng in
Capztal Sentenczng, 7 Psychol. Pub. Pol. & L. 267, 273 (2001)

Tom R. Tyler Viewing CSI and the Threshold of Guilt: Managzng Truth and Justice in
Realzty and Fiction, 115 Yale L.J..1050 (2006)

1ii

....................................................................................

...............................................................................

.............................................................

......... 13




INTERESTS OF AMICUS CURIAE

The Innocence Network (“Network”) is an association Qf organizations dedicated
to providing pro bono legal and/or investigative services to prisoners for whom evidence
discovered posf conviction can prévide conclusive proof of innocence. The thirty-eight current
members of the Network represent prisoners with innocence claims in all 50 states .and the
District of Coluxnbia;1 The Innocence Network and its members are also dedicated to improving
‘the accﬁ;acy and_réiiability of thé ctiminal justice system. Drawing bn the lessons from cases in‘
whiéh the syster'.h. .cionvicted. innocent persons, the 'Netwérk prombtes study and reform designed
to enhance'_ the fr_tith—seeking functidné of the criminal justice system to ensure that future
wrongful convicﬁéns are preventéd. |

- ’I‘lhe"-‘fvounding. rﬁembe;r organiiation of _the Ne.tw'orl.{ — the Innocence Project” —
pi_dneerfedI the‘ .pqst-conviction_ DNA litigation model that has exonerated O;ICI‘ 200 innocent
Apersc‘)ns, se1:\(.i-1'1.g'as counsel in the majority of these cases. The Innocence Préject and bther
Nethrk org’éﬁiz’ations have éhélyzed these cases e’xtensiye‘ly, as '.well. as mﬁch of the lite_réture
surrounding Atl_he. issue of wrongful convictions, and have develoAped‘a éubstantial ﬁ.nderstaﬁding

of the types of facts and circumstances that often lead to wrongful convictions.” The Network,

! The member organizations include the Alaska Innocence Project, Arizona Justice Project, Association in the
Defense of the Wrongly Convicted (Canada), California & Hawai'i Innocence Project, Center on Wrongful
Convictions, Connecticut Innocence Project, Cooley Innocence Project (Michigan), Delaware Office of the Public
Defender, Downstate Illinois Innocence Project, Georgia Innocence Project, Griffith University Tnnocence Project
(Australia), Idaho Innocence Project (Idaho, Montana, Eastern Washington), Indiana University School of Law
Wrongful Convictions Component, Innocence Network UK, The Innocence Project, Innocence Project New Orleans
(Louisiana and Mississippi), Innocence Project New Zealand, Innocence Project Northwest Clinic (Washington),
Innocence Project of Florida, Innocence Project of Iowa, Innocence Project of Minnesota, Innocence Project of
Texas, Kentucky Innocence Project, Maryland Office of the Public Defender, Medill Innocence Project (all states),
Mid-Atlantic Innocence Project (Washington, D.C., Maryland, Virginia), Midwestern Innocence Project (Missouri,
Kansas, lowa), Nebraska Innocence Project, New England Innocence Project (Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, Vermont), North Carolina Center on Actual Innocence, Northern Arizona Justice
Project, Northern California Innocence Project, Ohio Innocence Project, Pace Post Conviction Project (New York),
Rocky Mountain Innocence Project, Schuster Institute for Investigative Journalism at Brandeis University-Justice
Brandeis Innocence Project (Massachusetts), Texas Center for Actual Innocence, Texas Innocence Network,
Wesleyan Innocence Project (Texas), and Wisconsin Innocence Project.

2 The Innocence Project was established in 1992 at the Benjamin N. Cardozo School of Law by civil rights attorneys
Barry Scheck and Peter Neufeld and is dedicated to exonerating the innocent through post-conviction DNA testing.




and many of its individual member organizations, are now considered the nation’s leading
authorities on wrongful convictions.

The advent of forensic DNA testi_ng and the use of such testing to review criminal
convictions conclusively demonstrates that oﬁr 'system convicts innocent people and that
{{ wrongful convicti'one are not isolated or even rare events. DNA testing has opened a window into
wrongful convictions so that we may study the cauees of this injustice and ;ecommend practices
to minirhize -the chence of its occlurrence; If used incorrectly, h'owever, testimony about DNA
evidence can be used to pefpetrate grave 'inj.ustice._ Amicus have a per_ticularly strong interest 1n
cases where, as here, trial eourte have admitted perjured forensie fest-imony and false conclusiens
» — especially whefl they have resulted in a wrongful conviction

SUMMARY OF ARGUMENT

Due process is violated whenever a representatlve of the State sﬁpphes false
testimony’ oﬁ a- topic_'that mateﬁelly prejudices the righte of the- accused. Further, due process
rﬁay Be’ vjelafed by not only the prosecution, but also the independent acts of the S_tate’é
A\;vitnes'ses,, such es forensic examiners or police ofﬁcere offering false testimony that weighs on
the guilt or innocence of the accused.

| In cases where the accused waé cenvicted vb.ut later exonerafed because he. was
innocent, false testlmony is a surpnsmgly cemmon feature” of the underlying trials that led to
the conviction. Samuel R. Gross et al Exoneratzons in the AUnzted States: 1989 T hrough 2003,
95 J. Crim. L. & Cnmlnology 523, 543 (2005) (discussing false testunony using the term
“perjury”). Already a generation ago, a study of 350 erroneous convictions in “potentially
capital cases” revealed thaf there was “perjury by prosecution witnesses” in approximately one-
third. of the cases.' See Hugo Adam Bedau & Michael L. Radelet, Miscarriages of Justice in

Potentially Capital Cases, 40 Stanford L. Rev. 21, 60 (1987). Indeed, false testimony by




prosecution witnesses was “twice as frequent a cause of error as are the next most important
factors.” Id at 61 n.184. Contemporary study of exonerations illustrates that through and
includirig the present, this continues to be the case.” See, e.g., Gross et al., 95 J. Crim. L. &
Crimi_nologj at 544 (noting that in 43% of the 340 exonerations studied, “at leést one sort of
pei'jury” is reported).
| Perjured testimony offered by proéecutor-retained experts—such as 'that by the

State’s) expert serologist, Joseph Serowik—is a particulgrly pernicious problém and necessarily
rises to the level of a due process violation. I;c is well-established that scientific téstimony can-
péwerful'ly affeét; and oftén determine, the outcome of criminal cases. Study after study
derﬁqnstrates tha’; lay ju_rérs give extraordinary cieferénce to the tes_timony of scientific experts.
Thi_s _deferenc:e frequently c‘or_xc_eals'signiﬁcant holés in the proéecutioh’s case and lulls jufors into
b@liéving, thétt_ the “science"’ to which the “eXpeft” has 'testiﬁed..pro{/ides A“the requisite‘llink of
evidgnce Atol support a'c_onviction. Obviously, false-cxpeft testimony caﬂ héve 'a cataétrophjé-.
F ifnpééf 'on_: the truth-seeking function of trial céurfs and this compels careful oversight and
intervgntion by the reviewing qourts in instances whefe_, as here, it is demonstréted that a
conviction has been obtained based upon false forensic expert testimony.

| | Concerns about the integrity of .the judicial proc%ess and prejudiqé to the accused,'
are exagerbated when false scienti.ﬁc' testimony works to bolster the testimony of witnesses
who—as J ason Smith did here—testify against the. accuséd in exchange for leﬁiency in their own
role in fthe u’nderlyiﬁg criminal ac’_t.ivity.3 Not only do witnesses of . this type, collectively reférred
to with other cooperating witnesses | as “sriitches,”v have the incentive to exaggerate their
testimony or even lie, studies show they often dov. When such testimony is corroborated only by

the false testimony of a prosecutor-retained forensic expert, the right of the accused to due

? Smith’s agreement with the prosecutor in this case extended far beydnd leniency for his own role in the Zolkowski
assault: the prosecutor granted Smith immunity if the victim died and agreed to dismiss two unrelated drug charges
then-pending against Smith. (/d. at 343-44.)

3




process is violated. For the reasons discussed herein, the Court should reverse the trial court and

remand the case for a new trial.

STATEMENT OF FACTS

In March of 1998, Thomas Siller was indicted in connection with an attack on
Lucy Zolkowski, who had been assaulted in her Cleveland home in June of 1997. Zolkowski
never recovered from the attack and died in April of 1999. Siller was charged with felonious

assault, att’emptéd; aggravated murder, kidnapping, aggravated burglary, and aggravated robbery.

}l In July of 1998, a jury found Siller guilty of all charges, and the cburt‘sentenced him to a term of

twenty yearsvincéircerafcion; When Zolkowski died in 1999, Siller was charged with aggravated
rriu:_fder._ - After a trial in 2001, a jury found him guilty of ‘this crime aé well, and the court
sénteh.ce_d.him toa thirty year term without pérolé, fo run concurrgntly with t_hé earlier sentence.
Siller unsucééssf;iily appeaied both-.coﬁvictioﬁé. |

| | -In-‘e"ach of _Siller'é trials,_falgé .f(.)rens'ic cvidénce and fhe self;sérVing testimony of
a witness léd dif;actly to hlS convictions. At both frials,'-prOSe-cution witness J oSéph SefoW‘ik, 'fhen
emplc'>}}ed- as a.serbio gist‘-by the Cleveland Police-.De-partfnent, misrepresented the work hé did in
Conne&iori with the Zolkowski investigation. At béth trials, pfosecution witness Jason Smith,
who .prol_oAnged' his lengthy criminal career through a series of agreements to offer testimony in
exchange for leniency, gave testimony that ghanged and evolved as the errors in Serowik's work
came to light..f‘ The true damage of Serowik’s testimony only came to lighf after the trial, when
thé Innocence project provided DNA testing that conclusively shows that Serowik falsely
testified at bofh trials.‘ The céustic combination of Serowik’s false testﬁnony and Smith’s

changing story materially affected Siller's fundamental right to a fair trial, resulted in his

wrongful' conviction and entitle him to a new trial.

4 See, Motion for New Trial, .




Beginning with the 1998 trial, Serowik's :shortcomings as a forensic examiner
started to surface. He had no adequate system of record keeping. In both trials, blood (or the
laclc thereof) on a pair of pants belonging to Smith was key to the prosecution's entire case.
:When first asked if certain stains on the pants had been .tested for blood, Serowik sald they had
.not. (T1 at 455).> However, minutes later, in the same line of questioning,'when asked again
about testing the pants for blood, Serowik sald, "I may have. I may have, sir, but I may not haye
| lookedvat thcse stains ... I do not recall." (T1 at 458-59). Serowik could not remember the tests
he had conducted; -nor did he have'any sort of records to verify what testing was done to the
' Stains oni the pants.. -

Durmg the second trial, when asked about the same stains Aon the same pants,
Serov'vik'chang_ed his testimony. In that proceeding, Serowik_made the assumption that a circled
'stain on tlle pants tvas indeed tested and that the test was negative for human l)lood (T2 at 2098,
21 15) Agam due to the lack ofa sufﬁc1ent record-keepmg system or apparently any estabhshed
procedures or protocol all Serow1k could do was assume the stain had been tested, based on the
fact it was clrcled. The nature .of Serowik's testimony prompted quest1ons from the jury (T2 at
2117-18), leadin_g to a mid-trial re;submission of the Smith pants for testing by Serowik.

-When called Back to tlre.stand in the murder trial, af_ter-having examined the pants.'
a second _time, Sero'wik_admitted the circled stain he had assumed had been tested and therefore
-uvas negative for blood was indeed a bloodstain. (T2 at 2713). Confronted vﬁth the scientific
proof of his own test,. Serowik changed his testimony again, saying that the original test in 1997
on the stain was in fact positive for blood. (T2 at 2718). A This directly contradicted his previous

testimony, which was that the test was done, but the result was negative for blood. (T1 at 2098.)

> Numbers in parentheses refer to pages in the trial transcript, which are preceded by T1 for the first trial and T2 for
the second trial.

5




Despite the magnitude of his error and the significance of his changing testimony, Serowik said
that it did not get recorded as positive for blood because of an "oversight." (T2 at 2727).

At this point, Serowik’s testimony shifted beyond whaf could be charitably
characterized as absent-mindedness and incompetence. Adfter admitting to the fact there was an
addiﬁonai bloddstain on the pants, Serowik testified that he tested every stain on the back of the
pants, but that th.ere.were no other bloodstains. (T2 at 2714-15). When the jury deliberat_ed, that
was its impression as well — that other than the two bloodstains identified by Serowik, there

' wefeAno ‘cher'blloods.t‘ains_ on the pants. We .now know that .Serowik’s testimony wéé patently
| false. 'There were many other blood stains on the pants, at. least fwenty others. Of the twenty
, Bloodsféiné, lat. lgast éight, and possibly all twenty originated from the Vict.im.6
| A. 'Sefo§vik’s false and miSleéding testimony lent “-scientiﬁé"’- credibility to the
testimony of Smith, the State’s star vwi.t_néss.' As detailed .in the principal bﬁe;f, Smith testified
that he nc\}er weflt into the room where the victim was tied up. (Tl at 554) “Yet the second
blc;odstain that' Serowik belatedlyv:ide'ntiﬁed‘.on' Smith’s pants" belongpd .t"0‘ the victim, Lucy
Zoikowski. (TZ .at 2735). This rgvelation'severely_ undercut thé State’s account"qf the éve'nts
- sﬁrfounding the attack on Zolkowski, which Weyé buﬂt around : Smith’s self—pfoclaimed non-
_i_rlvowément in .the attack‘ (which was the basis for his plea). Thé v:i_ctir-n's blood on Smith’s
clothing evidéncéd hisvup-close-and-personal involvemenf and countered hlS festimony_.
In an inventive effort to get around this difficult development, Smith added new
‘ffacts” to his testimony in the murder trial, which helped to explain how the‘ victim‘s blood may

 have come to land on his pants. (T2 at 2810-11). Unsurprisingly, Smith’s revised testimony

served to further his own interests to the detriment of Siller's.

¢ Supplemental Affidavit of Edward Blake, filed with trial court March 14, 2007. “Thus there are 20 stains on the
| pants that were not found by Serowik. As many as eighteen of those stains (the 7 that were matched to the victim
and the 11 that were not tested) could have originated from the victim.” Id.

6




Siller has not been the only victim of erroneous testimony given by Serowik. In
1988, Michael Green was convicted of rape and robbery. At Green’s trial, Serowik offered
expert testjmony. ~As'in Siller’s case, Serowik’s testimony wés false. Post-conviction DNA
testing exonerated Green in 2001, thirteen years after his conviction, and showed that Serowik
had lied. In a subsequent federal civil r_ights lawsuit, Serowik's lies were shown to be knowing
and intehtional — they were not honest mistakes. As a result of Green's civil lawsuit and the
| facts it-unéallft'hed,._.thg City of Cleveland ﬁred:'S.erow‘ik and_ agreed to audit his files, including
Siller's. quert ASpa‘l'di'ng- of Spalding..For,ensics, LLC conducted thé ;ctudit, confirming Serowik's
| error’é in Si_lle_r's c:alse. (Spalding Letter, June 9, 2007 at 5-8, 1»6-17). At best, Spalding concluded
Serowik ilad vefy" pbor feéor_d kéeping; at worst, Serowik never did the fest' he claimed to have
done in 1997 -.on'th:e ‘circled.stain thét he testiﬁe_d about in the second trial. (Id. at 17). In other |
: | words, théré was:e‘vidénce that Serowik committed perjury. R
| | lfost.féqﬁvi_ction DNA testing of the pants was ordered, andfthe results of this
testing 'conclusiveiy 'pfoved what» Was already kﬁdwn — Serowik, a key}prqséc’:ﬁtior_l witness in
1 Siller's two'. tﬁals? testified fals.ely-. . DNA testing identified fwenty additional blood stains on
‘Smith’s pants. (See Blake Aff.§ 5). These are the same pants Serowik initially testiﬁed had
B or_ﬂy one blood stain. 'Thes_e are the same pants Serowik, after reexamining them, testified had
‘ only two bloodstains. These twenty bloodstains were féund én the same pants on which Serowik
clairﬁed tQ havé tesfed_ évery stain, but testified that only two were bloodstains.
As it turnéd out, the victim’s blood was on seven of the newly tested étains.. (Post
Conviction DNA Testing Report 1, FSA File number 06-139 dated July 25, 2006, at 49). Siller
was convicted initially by a jury who believed there was none of Zolkowski's blood on Smith's
f)ants, and later by é jury who believed there was a single, isolated stain of her blood behind the

knee of Smith’s pants. No jury has ever considered the critical fact that there were fwenty




bloodstains on Smith’s pants, with no less than eight of them (located front and back) from the
victim. No jury has ever considered the validity of Smith's self-serving and changing testimony

in light of the fact his own pants were sprayed and dotted with the victim’s blood.

LAW AND ARGUMENT

L MlSLEADlNG AND FALSE TESTIMONY PRESENTED ON BEHALF OF THE

STATE CAUSES GREAT PREJUDICE TO THE ACCUSED AND CORRUPTS

THE TRU’T_H SEEKING FUNCTION OF THE TRIAL.PR(')C.E'SS :
~In .Brady V. Maryland the United. States ‘Supreme Court held that due process is
v1olated where a prosecutor suppresses exculpatory ev1dence that "is material either to guilt or to -
| pumshment 1rrespect1ve of the good fa1th or bad faith of the prosecution 373 US. 83, 87 |
(1963). While Brady most often applies in cases where the prosecutor has suppressed |
exculpatory matenal 1t remains equally applicable to cases where the state has relied, whether
mtentionally or madvertently, upon perjured test1mony See Unzted States v. Agurs 27US. 97,
103 (1976). _When dealing with a Brady violation, courts fccus on prejudice to the accused,
rather ‘rhan intentional prosecutorial.misconduct. .Brady, 373 US. at 87. And it has long been
determinecl that" a prosecutor deprives the accused of due process .where the prosecutor
knowingly- presents perjured testimony. Mooney v. Holohan, 294 U.S. 103, 110-13 (1935).
| When dealing with careless, misleading and patently false testimony offered by
the S‘rate against the accused, the court must protect another interest in addition to the rights of
thevaccuse_d——the integrity of the criminal justice system. Thus., the due process protection is
even broader,.with a violation occurring even where the false testimony of state witness does not
involve the facts*of the case and is only relevant to the credibility of the wtiness, and even if the

prosecutor trying the case does not know that the witness is perjuring himself. Napue v. Illinois,




360 U.S. 264, 269 (1959) ("The principle that a State may not knowingly use false evidence,

including false testimony, to obtain a tainted conviction . . . does not cease to apply merely
because the false testimony goes only to the credibility of the witness."); Giglio v. United States,

405 U.S. 150, 154 (1972) (finding due process violation where'prosecutor trying case did not

know state witness was lyiﬁg and perjury undermined the witness' credibility). And the bar for
proving préjudice to fhe accused, or "‘materialit'y," is set relatively low: "A new trial is required if
the 'faise fes_timo_ny ‘_could . . . In any reasonable likelihood ha&e affected the judgment of the
-jury," and the -accuse.d meets this standard "whenvthe government's evidéntiary suppression
'undermineg cpnﬁdence in the outcome of the trial." Giglz'.o, 465 U.S. at 154 (1972) (citing
Napue, 3__6_'0 Us. at 271); Kyles v. Whitley, 514 U.S. 419, 434 (1995) (quoting United States v.
Bagley, 473 U.S'..667, 678 (1985)). These standards ha?e bleen established Bccause, in addition
| to thevfa.lét ‘that perjured itestimony '_f:auses great harm to‘ the defendanf, "[pletjury or the
| po‘ss'ibﬂity'df perjury strikes at the heart of the judicial systeni in its role as fmder of truth.". 74
Yale L..J . at 138 | | -

: ':Brddy is applicable to state actors other than prosecutors, s.uch.as police‘ofﬁcers
and state foreﬁsic scientists. = See, e.é., Newsome v. Mccabé, 256 F.3d 747? 752-53_ (7th Cir.
2001). _(it.§vas dearly established as of 1979 that pqliée'could not withhold from prosecutors
excplpatory information such as fact that defendant's fingerprints did not fnatbh those found at
crime.scAenc); Charles v. City of Boston, 365 F. Subp. 2d 82, 89 (D. Mass. 2005) ("Bogda:r_i, an
experienced crime lab technician, must have known of his legal obligation to disclose
exéulpatory evidence to the prosecutors, their obligation to pass it along to- the defense, and .his
obligation not to cover up a Brady violation by perjuring himself.f'). A state forensic scientist

(such as Serowik) should, at a minimum, be aware of his "obligation not to cover up a Brady

violation by perjuring himself." Charles, 365.F. Supp. 2d at 89; see also Paul C. Giannelli &




Kevin C. McMunigal, Prosecutors, Ethics, and Expert Witnesses, Fordham L.R. 1493, 1517
(2007).

Ohio law addresses core concepts of fairness by focusing on prejudice to the
accused as well aé the integrity of the criminal jﬁstice system and includiné state actors other
than prosecutors 1n the due process analysis. In ;t least one case, the Ohio Court of Common
Pleas hgld that a | state forensic expert's false testimony about his credentials violated the

defenciant's due prdcéss righfs and "infringed the integrity of .both the court and the criminal
justice syst.em.Af_" State v._DeFr_onzo, 59 Ohio Misc. 113,'1421-2'2 (1978). Ohio courts have also
recoérﬁzed that "it.he taint on a ﬁial is not less if the police, rather than state'sl'attomey, are guilty
of miSrepfesénfatiqns?" and t_hat perj’ﬁed testimony _caﬁn- prejudiqé the accuséd even if it only
;'affects_'the Way'the acéused preparés his case. DeFroriZO; 59 Ohio.Miéc._af 120-21; see also
State v Tomblin, 443 N.E.2d 529, 531 (Ohio Ct. App. 1981) ("The police a¥e a part of the state
and itbs ﬁroéecﬁforial inachinery."). Simila_:rlf, Ohio's perjury statute perrrlifs a _convjction for
p_erjury,_ even if thg 'pe’lju'rious» statement is withdrawn or ‘striéken, because such a statement "can-
affect the outcome of the proceeding'.". Ohio Rev. Code Ann. § 292i.11 '(20.(.)8)‘; State v. Bell,
647 N.E.2d 193, 194-95 (Ohio Ct. App. 1994); U.S. v. Lee, 359 F.3d 412, 417-18.(2004). In.
other onfds; a perjurious statément is "material" under the perjury statute, whether or not the
court aﬁeﬁpfs. to correct the statement, because ‘damage to ;thc defenda‘nt."s rights and to the
system more generally can oécur from the moment the perjurybccuﬁ. Id |
~ Collectively, these cases reﬂecf a judicial >acknowledgment~ that-false testimony
o_fféred by -tﬁe state has‘ the potential to cause great prejudice to the accused and corrupts the
"truﬂ‘i seeking function of the trial process." /igurs, 427 U.S. at 104 (1976). As discussed below,
the potential for prejudice to the accused and corruption of the ’courts truth—seeking function is

heightened where the state's perjury stems from a forensic expert, who is perceived to speak as a
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matter of objective scientific truth. The potential for prejudice peaks when that forensic expert's
perjury gives credibility to a non-credible witness, such as a snitch, or a potential co-conspirator,

or someone who has received immunity or other consideration for their testimony.

| § P FALSE FORENSIC TESTIMONY MATERIALLY IMPAIRS A DEFENDANT’S

RIGHT TO A FAIR TRIAL

. Ur]forrunately, reports abound of wrongful convictions procured: in part or in full .
using fal'se testimony by state forensic experts. In a recent study of exonerations, forensic
soientists testiﬁﬁg es experts for the government committed perjury in u shockrng twenty-four
(24) cases. Gross et al 95 J. Crim. L. & Cnmmology at 544. PerJury by sc1ent1ﬁc experts is
partlcularly troubhng, because as courts have reahzed since the United States Supreme Court .
' demded Daubert V. _'_Merrell Dow Pharmaoeutzcal, "[e]xpert evidence can be both powerful_ and
| quite misleading because of the difficulty in evaluating it." 209 U.S. 579, 595 (1993); United
! Siatés v _Fraziér, 387 F.3d 1244, 1263 (11th Cir. 2004;) .(“[E.]xpert.teSItirrrony may be assigned
tahsmamc 51gn1ﬁcance in the eyes of lay jurors, and, therefore the district courts must take care
to welgh the Value of such evidence agamst its potential to mislead or confuse ") Unzz‘ed States
v. Baller 519 F.2d 463, 466 (4th Cir. 1975) (“an oprmon that claims a smentlﬁc basis is apt to
carry undue weight with the trier of fact”); United States v. Addison, 498 F.2d 741, 744 (D.C.
Cir. 1.974) (“seientiﬁc proof may . . . assunre a posture of mystic infallibility in the eyes of the

jury or laymen”); Michael Mann, The VCSI Effect: Better Jurors Through Television crnd
| Science?, 24 Buff. Pub. Int. L. J. 211, 235 (2006) (discussing today’s unfortunate legal
atmosphere uvhere “the use of science, DNA in particular, is required to fix a.n injustioe”); Scott

Bales, Turning ‘the Microscope Back on Forensic Scientists, 26 Litig. 51, 51 (2000)
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("[Plrosecutors, defense attorneys, and judges agree that scientific evidence can powerfully
affect—and often detérmine—the outcome in criminal cases.").

Reports in the popular media have detailed the malfeasance caused by shoddy
forensic work, and have reported the exoneratioﬁs of those wrongfully convicted based on false
‘or misleading expert testimony.” One such case concerns J oyce Gilchrist, foﬁnerly a scientist at
the Okiahoma City Police Laboratory. Gilchrist Staﬂéd working at the lab in 1980 and during
her tenure af the Oklahoma City Police Lﬁborafory, Gilchrist testified in more than one thousand
criminal.l. éaseé.g Already ea:rly in her career, there were Warrﬁng‘ signs that her forensic work Wés
éubstandard. FOI ex_émple, “publicly. rebuked in sev’éfal judicial opinions and attacked by other
: forénsic séiéntiéts.” | Paul C. Gianelli»& Kevin C. McMunigal; Proseéutors, Ethics, and Expert
‘Wiz‘nesses,l-76 Fordhérh L. Rev. 1493, 1500 (2007). For example, “In 1987,'-the Southwestem
Assjocizlltion.of F_éren’s’ié Scientists discipline_dAMs. Gilchrist for violations of its ethical code.”
Pierce v.. GiIZ(_:Iftr‘ist,_' 359 F.3d -1279,> 1283 (thh Cir. 2004). _“Yet,'des_pite this ﬁétoﬁety, she -
workéd for an'othe‘r decéde, 'éveﬁ receiving commendations and _pronioﬁo_ns.” Gianglli, 76
Fordhafn L.' Rev. at 1500. In a 2602 report by ébsnews.com, her testimony helped to send 23
peopLe -.toA death row, 11 of whi‘éh‘ were executed.’ Among the exonerated_ fréed after Gilchrist’s
mélfeasance was exposed was Jeffrey Pie;ce.1°.~'Piercc_ was'comﬁéted of raping and sodémi'z'ing' a
women iﬁ’hér ‘o.wn apartment based: in part on Gilcbrist’s testimoﬁy that the haii's found in the

‘apartment matched Pierce’s hair."! ‘In 2001, the FBI analyzed.the hairs and conﬁnhed that

’ Convicted Murderer Is Freed in Wake of Tainted Evidence, N.Y. Times, May 22, 1007, available at
http://www.nytimes.com/2007/05/22 /us/exonerate.html?scp=2&sq=joyce+gilcrist&st=nyt (detailing the release of a
prisoner who was convicted based on false and misleading testimony from Joyce Gilcrist, the discredited police
chemist in Oklahoma City, OK.) _

$ http://www.innocenceproject.org/Content/235.php (visited May 12, 2008).

® Under The Microscope: Forensic Scientist Accused Of Mishandling Cases, available at
http://www.cbsnews.com/stories/2001/05/08/6011/main290046.shtml (visited May 12, 2008).

% http://www.innocenceproject.org/Content/235.php (visited May 12, 2008).
11
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Gilchrist’s testimony was inaccurate and that the hairs “preliminarily matched a felon in
Oklahor-na.”12 Pierce was freed after spending 15 years in prison for his wrongful conviction.
Gilchrist is not the only example of a state forensic expert whé went to great
lengths to securé convictions of the wrongfully-accused. In Wﬂest Virginia, Trooper Fred Zain,
the former head _serologist of the state poiice crime laboratory, “falsified test results in as many
{l as 133 t:ase_s_ from 1979 to 1989.” Gi_anelli, 76 Fordham L. Rev. at 1497. In 1993, a West
Virginia prosecuting attotney initiatéd a judicial investigation into Zain’s work and as a result of
-the inveétigation and a report thét arose from tht: investigation, which the West Vifginia Supreme
Court of App'éals t"ound cor_rectly concluded t_ltat “Trooper Zain’s i)attem and practice of
miscortdut:t éompletely undermined the validity and reliability of any forextsic work he
) performed.or repo_rted.;’ Inre Investigaﬁobn of the W.Va. State Police Crim_'e ':Lablﬁ, Serology Div.,
190 WVa 321',_‘32'4' (1993).
| Among the \&rohgﬁﬂly convicted Zain helped imprison isv_ James Richardson.*
Ricltérdsdn Waé "convicted of raping fctnd murdering a woman and then setting her house on fire in
Alarge part t)ésed Btacause Zain’s teéstimony linked Richardson to the crime with semen évidence
énd excluded three other suspects.'*. .After finding thhardson guilty, the jury "‘handfcct down a
sentence of 1ifé imprisonment \A'rith'out parole bascd.;’IS' Seven years later, DNA testing proved'
that Zain’s testimony was wrong, which led to the vacatirtg of Richardson’s convtction and. the- |
state did not retry him.'®
| Cpurts, such as the 10th Circuit Court of Appeals, have also permitted claims for
damages under 28'U.S.C. § 1983 to proceed against state forensic scientists. See Pierce v.

Gilchrist, 359. F.3d 1279, 1285-1297 (10th Cir. 2004). In Pierce, for example, the 10th Circuit

1 12
Id
1 http://www.innocenceproject.org/Content/244 php (visited May 12, 2008).
¥ 1d '
Brd .
®1d
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implied that a state forensic chemist was a state actor, or acted under color of state law, when she
made false reports to support an arrest warrant. Id. at 1298. The Court also denied her qualified
immunity defense, in part because "no one could doubt that the prohibition on falsification or
omission of evidence, knowingly or with reckless d_isregard for the truth, was firmly established
as of 1986." Id. at 1298. Although the forensic chefnistin Pierce supplied false information to |
support an arrest warrant and not a conviction, the .C0urt emphasized that there is no "reason to
distinguish between falsifying evidence to facilitate a wrongful arrest and engaging in the same
.conduct several days AIater.to induce prosecutors to initiate an unwarranted pfosecﬁtiori." fd. at
1296.

W.hilé _judges have agreater chaﬁce at effectively regulati.ngi inaccurate and
improper experfc,te.'étimony.by .st'rictly fulﬁlﬁng their " gatekaelper". function,. they cannbt easily
-id‘entify forensic 'éxp"ert perjury ‘pefore if happens or fix the damage it does after the fact. Studies
of juror beha\:lior fw_ther conﬁﬁn thét misleadin_g——or e\_./er-l .just dense testim'onj—by a forensic
éxp'ért can have a deep impact on jmérs in criminal trials. For ‘example,.-som.e studies have
_sugg_ested. that, whefe the subjecf matter of a witness' téstimony is complex or difficult to
understand, jurors focus on a witness' credentials rather than on the qﬁality of theﬁ argument.
Daniel A. Krauss & Bruce D. Sales, The Effects of C’linical and Scientific' Expert Testimony on
Juror Decision Making in Capital Sentencing, 7 Psychol. Pub. .Pol. & L 267, 273 (2001).
(summarizirig heuristic mbde}s of persuasion studies). That is, jurors considering scientific
testimony méy'focus "on the perééived expertise and trustworthiness bf the comﬁmﬁcator rather
than the Quality of the message.“ Id.  Demonstrating the extraordinary power of scientific
evidence, another study found that, in their survey of jurors, "approximately one-quarter of
previous jurors would have cﬁahged their verdict to not guilty had scientific evidence not been

submitted." Tara Marie La Morte, Sleeping Garekeepers: United States v. Llera Plaza and the
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Unreliability of Forensic Fingerprinting Evidence Under Daubert, 14 Alb. L.J. Sci. & Tech.
171,-208-09 (2003) (summarizing Joseph L. Peterson et al., The Uses and Effects of Forensic
Science in the Adjudication of Felony,Ca;?es, 32 J. Forensic Sci. 1730, 1748 (1987)). Asa result,
"the authors predicted that '[t]he presence of forensic science evidence, regardless of the
certainty With.whieh it connects the defendant with the crirhe, is predicted to result in higher
rafes of coﬁviction.'" Id. And a 1998 public opinion poll found that, while only 19 percent of
i( Americaﬁsrhad a gfeat deal of confidence in courts and the legal system, 40 per_eent expressed a
great deal‘ of conﬁdence in the scientific commﬁnity 'Tom R. Tyler, Viéwz'ng CSI and the
Threshold of Guilt: Managzng Truth and Justzce in Realzty and Fiction, 115 Yale L.J.1050, 1072
(2006) (summanzmg poll conducted by Natmnal Oplmon Research Center).

All of these studies merely confirm What we should already know perjury — or
even careless tesfumony — by a forensw scientist undermines the integrity of the criminal JAUSUC‘C
systefn and -erejudices the accused not only because _ef _the- 1i.e, but also because the lie is |

shrouded in the appearance of scientific truth and communicated by one percewed to be

objective and trustworthy. Thls explams why the U.S. Supreme Court has charged trial court

judges with carefully judging the admissibility of scientific evidence and why all act_ors in the
!

——

criminal justice system acknowledge the pivotal role played by scientific experts. It may also
explain why a substantial number of wrongful convictions show perjury by the state to be a
eontributing factor, As discussed below, courts should be particularly solicitous where perjured

scientific testimony corroborates characteristically unreliable testimony, such as that given by

snitches.
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III. THE UNRELIABILITY OF ACCOMPLICE WITNESS TESTIMONY IS

EXACERBATED BY FORENSIC EVIDENCE THAT FALSELY

CCRROBORATES OTHERWISE UNSUPPORTABLE TESTIMONY
It is “widely accepted” that where, as here, the présecution has “condition[ed]
leniency” on cooperation in crimihal cases, the situation “is rife with the potential for abuse.” R.
Michael Cassidy, “Soft Words of Hope:” . Giglio, ACcompfice Wz'tnesses, and the Problem‘of
fmplied Ihdu_ceﬁdént&, 98 N.W.U. L. Rev. 1129, 1130 (2004). Not only is there é potén‘tial for
abusé,_stafistics:ilave shown tha’; abuse is prevalent. For example, the work of the Innocence
Proj-ecf has .reveéléd that “[i]n' more than 15% of cases of wrongful conviction overturned by '
DNA. testing, an informant or jailhouse snitch ‘testiﬁed against the defendant.”!’ Similaﬂy,
C-}foss',: et él.’s sfudy Qf e):(.ohe-rations exposed that in at" least seventeen (17) exoneration cases
1l “the real @rirﬁinal llied,unAd_er 6ath to get the defendant conv-icted.;’. Gross, et al., 95 J.of Crinﬁnal
L. &ﬂCrir'nin()l_og'y ét 543; see also Brandon Garrett, .Ju'dg.ing Innocence, 108 Colum. L. Rev. 55,
87 & n;121 (2007) (ident_ifyiné cases-where the informant “had ulterior motives beyond seeking
’speéial treatment from law enfo'rc.em‘ent,” ie., “DNA testing later réVealed that they were the
actual perpetrators™). |
| | Promises of leniency affé':ct.'different types of witnesses in different ways. For
example, one type of wifnesé, e’xexhpliﬁed by Jason _Sﬁ;ith, is the “accomplice -witness,” i.e., a
“joint venturer” in the crime who, following detection and/or apprehension “agree[s] to tesﬁfy
against His confederates in exchange for leniency.” Cassidy, 98 NWU L. Rev. at 1133. As
noted by Bedau & Radelet, “.[t]he arrest of aécbmplices creates a greater incentive for perjury in
[potentiai capital cases] than does the arrest of accomplices in other felony cases, for in the latter

the accomplice is not at risk for a death or life sentence.” Bedau & Radelet, 40 Stanford L. Rev.

" http://www.innocenceproject.org/understand/Snitches-Informants.php (visited May 7, 2008).
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at 61 n.184. “For a criminal defendant or target facing a lengthy prison sentence, or even death,
* lenient treatment will likely be the more valued form of compensation.” George C. Harris,
Testimony for Sale: The Law and Ethics of Snitches and Experts, 28 Pepperdine L. Rev. 1, 16

-(2000) (discussing lenient treatment in the context of departures under the U.S. Sentencing

Guidelines).
|

1nformant ” Cassrdy, 98 N.W.U. L. Rev. at 1133-34. Jailhouse informants are 1ncarcerated

Another type of witness that exchanges testimony for leniency is the “jailhouse

" prisoners who have overheard another person make admission about cr1m1na1 actlvrty and who
*f agree to testify about the overheard confession at that person’s upcoming trial. See id. at 1134.

| Their incentives to pursue leniency largely are the same as those facing accomplice witnesses.

‘; ‘ - Collectively, accomplice witnesses and jailhouse informants are referred to as

“snitches.” "S'ee Rob Warden, Illinois Death Penalty Reform: How it Happened, What it
Promises, 95 J. Crim. L. & Cnmmology 381 382 (2005) (deﬁmng the term “snitch testimony”
broadly to mclude Jallhouse 1nformants accomphce witnesses, as well as “other witnesses who

might be motivated to lie in order to protect friends or relatives”).
| - Snitch testimony is “the leading cause of wrongful convictions in U.S. capital
; cases.”” Between the time capital punishnrent was resoméd during'the 1970s and a study of
" snitch testimony conducted in Winter 2004-05, there hadv heen lli exoherations and of those,

45.9% of the wrongful convictions were based on false snitch testimony.? The work of the

18 Cf Daniel C. Richman, Cooperating Clients, 56 Ohio State L.J. 69, 79 n.43 (1995) (recognizing that one author
defines “informant” as “the type of ‘informer’ who has participated in the offense he reports,” but concluding: “It
seems fair to say that a criminal defendant who agrees to give the government information about his associates in.
exchange for leniency can safely be called a “‘snitch” or “informer” without fear of terminological inexactitude.”);
Daniel B. Yaeger, 4 Radical Community of Aid: A Rejoinder to Opponents of Affirmative Duties to Help Strangers,
71 Wash. U.L.Q. 1, (1993) (reading the reference to “snitch” as used Justice Marshall’s Roberts v. United States,
445 U.8. 552 (1980) dissent as “most apt when applied to . . . someone who betrays a comrade™).

19 http://www.law.northwestern.edu/wrongfulconvictions/issues/causesandremedies/snitches/SnitchSystemBooklet.pdf (visited
| May 7, 2008).

214
17




Network’s members also has helped expose the problem of snitch testimony as a major source of
wrongful convictions in both capital and non-capital cases. At least one study of DNA
exonerations has “shown that snitches lie on the stand.”! In fact, “[iln more than 15% of cases

of wrongful conviction overturned by DNA testing, an informant or jailhouse snitch testified

against the defendant.”**

The use of snitch testimony such as this presents an “obvious dilemma.”
| Lillquist, 41 _U_v.‘ARichmond L. Rev. at 917. With respect to accomplice witnesses specifically,
i the'-y “haVe first-hand knowledge of _t'h'e.cri'm'e.” 1d. On the other, when offered leniency, “they
- have an obv1ous incentive to either exaggerate the conduct or statements of the defendant or, if
' they are sufﬁc1ent1y sopmstlcated to wholly fabricate the1r test1mony agalnst the accused ” Id
at 918. M.oreover, cross—exam1nat1on can be 1nsufﬁ01entto detemuneW_hether cooperators are |
telling'-the tr"uth- because “unlike uncharged lay witnesSes the cooperators. have compelling
.J incentives to pin tespons1b1l1ty on [the accused] Their future hterally hangs i 1n the balance, based
’-on the1r ability’ to maintain a consistent story.” -Alexandra Natapoff, Comment: Beyond
Unr'eliable: How Snitches Contribute to Wrongﬁzl Convictions, 37 Golden_Gate U. L. Rev. 107,
| 124 (2006). | |

Any discussion of how to‘ balance the competing mer_its' of this “obvious
dilemma” is more than just an intellectual exercise — it frequently means the difference between
life and death. _Ohe of the many examples .of this uncovered through the‘-effo_rts_ of Innocence‘
Networkl members is the case of Ron Williamson and Dennis Fritz. In 1988, Wllliamson and
Fritz were convicted of the murder of Debra Sue Carter, who had been raped and killed in her
apartment;23 A snitch who testified that she heard incriminatory remarks by Williamson was one

of the key prosecution witnesses in the case against Williamson. See Paul C. Giannelli, The

2! hitp://www.innocenceproject. org/understand/Smtches-Informants php (visited May 7, 2008).
22
Id

B hitp://www.innocenceproject.org/Content/295 .php (visited May 9, 2008).
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Innocent Man, 22-WTR Crim. Justice 46, 46 (2008) (recounting Williamson’s story). Based in
large part on this testimony, Williamson was convicted of Carter’s rape and murder and sent to
death row.?* Threugh DNA evidence, Williamsen and Fritz — whese alleged confession to the
crimes were teported by a snitch “one day before the prosecution would have been forced to drop
'{he charges against' Fritz” — were exonerated and they were released in April 1999. At one
poiht during Williamson’s incarceration, he hed come within five days of execution.®®
Eventuaily, 1t was preved that another witness who had testified against Williamson was the
acteal k'ille‘r‘-.‘ i.Se_e Paﬁl C. Giannelli, The Innocent Man, 22-WTR Crim. Justice 46, 46 (2008)
(receunting Williamson’s story); see also Gerrett, 108 Columb. L.R. at 93 (“In Ron Williamson's
case, the actual perpetrator was a witness testlfymg for the State at trial. ?). |
| Vemeal Jimerson also was sent to death Tow based on false snitch testimony.*’

Jimerson was c-onvicted and sentenced te death in 1985 for the 1978 abduction and murder of a
‘young cc‘ntlple.28 The young Woman had been ’raped.z? A woman, who wés a purported
accomplice to the crifne, irhplicated four men including Jimerson;30 The purported .accomplice
recanted and the charges against Jimerson were .dropped——but she leter claimed the original
version of her story was ac‘cur.ate.b Charges were filed againsf Jimerson again, and he.was' tried,
convicted, a.nc-l' Sentenced to death.?! In eXchange for her testimony, the eyeyyitness was released
from prieon, “where she was serving VSOA years for her suppesed role in the case.”* Eventually,

the biological evidence from the trial was subjected to DNA testing, which excluded Jimerson

24 I d
»Jd.
26 1 d
21 http: [Iwww. 1nnocencepro1ect org/Content/184.php (visited May 9, 2008).
28
Id
?1d

httg.//www.law.norfhwestem.edu/wrongfulconvictions/issues/causesandremedies/snitches/SnitchSystemBooklet.pdf (visited May 9, 2008).
31 http://www.innocenceproject.org/Content/184.php (visited May 9, 2008).
32 pttp://www.law northwestern.edu/wron

Iconvictions/issues/causesandremedies/snitches/SnitchSystemBooklet.pdf (visited May 9, 2008).
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and the other three men implicated by the purported accomplice.33 Jimerson was released in

'1996.3¢

Notwithstanding that “[hJorror stories abound of . . . paid informants who frame

imocent people in pursuit of cash or lenience for their own crimes,” Alexandra Natapoff,

! 'Comment:' Beyond Unreliable: How Snitches Contribute to Wrongful Convictions, 37 Golden

Gafe U. L. Rev. 107, 107-08 (2006), at Siller’s first 4tria1, the jury had no reason to doubt Smith’s
testimony beéause it waé corroborated by Serowik. Serowik testiﬁed that he tested Smith’s pants
and noné éf« the _victim’s blood was found on the pants. The prosecutor emphasized this
testimony several times during the trial, including at closing where he stressed that Smith could
not hav¢ b__e'e'nA involved in fhé_assault because “whoever d‘id. this vicious beating probably got
some bl(_)dd_ spatfcered on the clothes.” (T1 at 728) (emphasis added). |

- At Sill_e_r’s second. trial, Serowik again initially testified that he tested Smith’s

pants and none of the victim’s Blood was found on the pants—a point h_ighlighted in the -

pro§e¢utor’5- opening statement. Serowik, however, was forced to chaﬁge his testimony after he
was asked .to __’;eét and ahalyze one particular stain on the Ba_ck of Smith’s pants. That spot turned
out to be blobd;—and the blood matched that of the victim.*> The prosecutor admitted that
Sérowik’s érf:or was ‘_‘an embarrassing situatioﬁ for thé Cievéland Police Department” as well as
f(')r" the prosecutor’s office, fhat the new test results raised questions abqut Smith’s credibility,
and fhat “that one spot of eyidenoe puts a date,‘ unlike the fingerprint, concerning him in the

house.” But he uitimately asked the jury to ign‘ore all of this because Smith could not have

31 http://www.innocenceproject.org/Content/184.php (visited May 9, 2008).
347 ; <

Id

% T2 at 2330:6-9.

20




assaulted the victim. He argued that had Smith assaulted her, “I would submit to you tﬁat there
would Be more blood and it would be on the front of his pants.” (T2 at 353 5).36
| Bﬁt now we know the victim’s blood was indeed on the front of Smith’s pants. In
‘addition to the éingle drop of the victim’s bléod about which Serowik testified and that Smith
had to try and explain awasf at Siller’s second trial, there are at least 20 additional blood stains on
Smith’s pants..37 Only a fraction of these have been sﬁbmi_tted to DNA alnaly.sis,38 but the test
results so far are shécking. The victir‘n.’s blood is on the froﬁt of Smith’s pants.*®
| According to the Opinion -& Order denying Siller’s Motion for New Trial,

Serowik’s perjuied testimony did not matter and that the newly-discovei*ed spots of the victim’s
Vblood-.'c_)n ."ch'e ﬁon’;- of Smith’s .par.lts—_'—whi.ch the pr_oéeéutér suggested would be present “had”
Smith part'icipa‘_ced. in'_the( assault—could be’ disr_ni*sséd as. anhing_ more than “cumulative’;'
'eVidence.l , Opif;i‘o‘ﬁ & Order at 4. ‘Td support its 'ﬁnding, the Trial Court highlighted that'
Il additional testing occurred during Siller’s trial and that the jury'knew‘ that this additional testiﬁg
“'re_v.eal'[ed] even more-of the' victim’s blood than was préViously stétea or.k,'nown in fhe record,”
but Siller was stll convicted. 1d |

While the Trial Court’s recitétio-n of the facts technically is true, its conclusion
t}i-af',.'the evidgﬁce .ivs cumulative is Wrohg. E\}idence is not cumulative when it “brings to light
some new and iﬁ(iei)éndent truth of a different char‘acter-.” Gandolfo v. State, 11 Ohio St. 114,

119 (Ohio 1860). As illustrated below, the newly-discovered evidence relating to the existence

36 At the same time, second trial, prosecutor Bombik also philosophized that "I can't help but wonder if three years
ago, I had evidence against Jason Smith having one spot of the victim's blood on his pants, whether he would have
got three years." (Id. at 3658). The prosecutor then admitted that "that one spot of evidence puts a date, unlike the

fingerprint, concerning him in the house" and suggested that Smith would have received a larger sentence than three
years. (Id.).

%7 See Blake Aff. § 5.
38 Spalding Letter, June 9, 2007, p. 3; Blake Aff. | 5 .
¥ FSA Report 33-34; Supplemental Aff. of Edward Blake at § 3.
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of the victim’s blood on Smith’s pants brings to light new and independent truth of a different
character than what was presented to either the first jury or the éécond jury.

| This is patently clear with respect to Siller’s first trial. At Siller’s first trial,
Serowik testified that he found none of the victim’s blood on Smith’s clpthes and the prosecutor

emphasized that because the victim’s blood was not on Smith’s clothes, Smith could not have

taken part in the assault. We now know this testimony was incorrect—the victim’s blood was on

Smith’s clothes.

As ill_ﬁstrated by the evidence thaf was preseﬁted at the second trial, the DNA
evidence that before was not available is both new and .of an “independeht character” than the
evidence ,ﬁresented at Siller’s second trial. At Siller’s second trial, Serowik initially presented
the same testimony he did at thé first frial——rione of the victim’s blood was on Smith’s pants.
And initia-lly,. fthe" 'pros:ecutor highlighted the purported, absence of blood 6h Smith’s pants. What
Was 'prese,nt_ed' to the jury was as follows: Serowik’s testimony that “re;tested’; every stain on
.tﬁe back ojf ‘the ‘pants. and that ‘6thef than one th,af was é blood spot éf the vicﬁm’s .,blovo.d, .there'
were no other bloodstains. (T2 at 27.14-15). This testimony géye credibility to the pfosecutor’s
attempt to explain-away that a spot of the victim’s blood was found on Smith’s pants—that had ﬂ
Smith participated in the assault; he would have had blood on the front of his i)ants.

| . Whﬂe one spot of the victim’s blood on the back of Smith’s pants indeed Was
“even more-- of the .victim’s blood than was previously stated or known in the record,” we now
know that this was> incorrect—Smith did have the victim’s blood on the front of his_ pants—
_ sofhething that neither jury ever heard. Similarly, neither jury heard thét ﬂ;ére are at least 20
| blood spots on Smith’s paﬁts. While eleven of these spots remain to bé tested for a
determination as to whether one or r_nore. are the victim’s blood, the testing that has been done

J demonstrates that at a minimum there are five spots of the victim’s blood on the front of Smith’s

amatai bt
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-pants. Thisis “ofa different character” because what the jury heard is that Smith only had blood
| on the back of his pants and the prosecutor’s argument that Smith could not have participated in
the assault because he had none of the victim’s blood on the front of his pa;nts.40 Thus, Siller was
denied due process based on the newly discovered evidence.

Siller also was denied due process because the Trial Court adopted an unduly high
| standard for obtaining relief when there is newly discovered forensic evidence that could have
altere_d -tne .Qu_tcome' of the trial—that the forensic testimony “eliminate” the aceused as the
victim’s killer. Opinjon & Order at 6. The ultimate inquiryv nnder the Fourteenth Amendment is
- wh'ether‘ the accused received a fair trial. Here, the answer to that question is “no.”

| As illnstrated in’ Siller’s second trial, the jnry was particularly interested in the
blood- evidence, speciﬁcally whether the victim’s blood was on Smith’s pants. What was
pfesenied to the jury at fhaf trlahs as follows: (1) all of the spots on the back of Smith’s pants
were tested and- only one was a spot of the victim’s blood; nnd ) had Smith partieipafed in'the
| assault, he 'v}ould have blood on the front his pants. That evidence is ﬁmdam_entauy different
from what -We now know: (a) there are at least three spots of the victim’s bleod on the back of
Smith’s pants; (b) there are at least ﬁve spots of the v1ct1m s blood on the front of Smith’s pants
J J and (c) there remain other blood spots on the pants that need to be DNA-tested
| While there may be room for argument as to whether the difference between no
‘ blqod'and one drop on the back of an alleged assailant’s pants is de minimis, the same cannot be
said of multiple' spatters of blood on the ﬁent of an aileged assailant’s pants as well as multiple
spatters of blood on the back of an alleged assailant’s pants. As illustrated at Sﬂler’s second
trial, the jury was particularly interested in the evidence about whether the Victin1’s blood was on

Smith’s pants. Had the jury known that there was more than one spot of the victim’s blood on

“ We also now know that there was more than just the one spot of blood on the back of Smith’s pant that the jury
heard about in Siller’s second trial, which in and of itself is new evidence of a different character.
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Smith’s pants, they may well have justifiably associated the multiple stains with Smith’s active
participation in the assault that led to Zolkowski’s death. Given the inherent risks in using snitch
testimony, the importance of the newly-discovered evidence of a different character, and the
‘second-trial jury’s demonstrated interest in the blood.eyidence, due process requires that Siller be
given the opportum"ty to re-present his case to a jury so thét he is assured of a fundamentally fair
trial.- |
'Mér'ebver, in denying _Siller relief, the trial court relied on the “overwhelmingv
amount of é\}ideﬁce [that] points to Siller as the principal perpetrator.” The trial court’s analysis
does.ﬂot account ‘:fpr the fact that the “o?erWhelming' evidence” against Siller derived from
Sr_nith. - The ques,tiqn is whether given the combination -of ‘snitch testimony and forensic
malfeasancg, Siilér received a _féiir trial. The eﬁmingté-the—accused-as-a-suspégt is such-a high
bar, it is unknown"Whether.anyone could'ever'meet it. As discussed abdve,-snitches..lie. Under
this new standard, any timé a lying snitch implicétes an accused in a.crime, that accﬁsed could
never get a new trial, i.‘e., because there would be “some” evidence fhat the accused should still
be _con_sidéred a suspect. Simply, this new standard impermissibly. qonﬂicts Wiil well-éstabliéhed
qurtéenth Améndment jurispmd@nce regarding the ﬁght of the accused to a fair trial and,
therefore, it should be expressly rej ecfed By this Coﬁrt; this Com’[ should reverse the Triall Court

and gfant Siller a new trial.
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CONCLUSION

~ When there is false testimony by a prosecutioﬁ-retained forensic expert, the
accused is prejudiced. This prejudice is compounded when the false testimony corroborates
otherwise- umeﬁable snitch testimony, not only because snitches have an incentive to exaggerate
their testimony, but because research illustrates that snitches do lie — and case law prdves it.
For these reasons; Amicus Curiae :espectfully -asks this Court to reverse the judgment of the
Trial Court and _granf Mr. Siller’s motion for a ﬁew- trial — or at the very least, reverse the
judgmént §f the Trial Court and remand the case vzifh'iﬁstructions to conduct an evidentiary
hearing to explore the newly-discovered DNA evidence and its impact on the credibility of both

Joseph Serowik’s and Jason Smith’s testimony.
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